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Judge Pechman

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE

UNITED STATES OF AMERICA, )
) NO.  CR07-0436MJP

Plaintiff, )
)

v. ) GOVERNMENT’S TRIAL
) BRIEF

DAVID EUGENE THOMPSON, SR., )
)

Defendant. )
                                                                   )

The United States of America, by and through Jeffrey C. Sullivan, United States

Attorney for the Western District of Washington, and William H. Redkey Jr., Assistant

United States Attorney for said District, submits its trial brief in the above-captioned

cause.

I. The Trial 

The trial is presently set to begin on July 6, 2009.  The case will take an estimated

two days to try.  The prosecution expects to call no more than five witnesses.  The

defendant has indicated through counsel that he plans to testify and may call one or two

witnesses in his defense.  

II. The Indictment

The indictment charges the defendant with Felon in Possession of Firearm, in

violation of 18 U.S.C. §§ 922(g)(1) and 924(a)(2). 

 The indictment alleges that on August 23, 2007, the defendant did knowingly

possess a firearm that had traveled in interstate commerce or from a foreign nation to the



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

TRIAL BRIEF/THOMPSON, SR. - 2

CR07-436MJP UNITED STA TES ATTO RNEY

700 Stewart Street, Suite 5220

Seattle, W ashington 98101-1271

(206) 553-7970

United States. At the time he knowingly possessed this firearm, the defendant had been

convicted of assault in the third degree, a crime punishable by imprisonment for a term

exceeding one year. 

III. Pretrial Rulings 

On March 21, 2008, the defendant moved to suppress evidence obtained as the

result of a search warrant executed on August 23, 2007 (Docket No. 20).  The motion was

denied on April 10, 2008 (Docket No. 25).

IV. Prosecution's Case in Chief

On August 23, 2007, the Skagit County Sheriff's Office High Risk Team executed

a search warrant at the defendant's residence, located at 642 Hamilton Avenue in rural

Skagit County.  During the search, the officers seized a variety of ammunition and the

following eight firearms:

A. One SKS assault type rifle with wood stock;

B. One SKS assault type rifle with synthetic stop and a pistol grip;

C. One Winchester .243 caliber semiautomatic rifle with a scope;

D. One Colt Woodsman .22 caliber semiautomatic pistol;

E. One Davis Industries .380 caliber semiautomatic pistol;

F. One Ruger Blackhawk .357 caliber revolver; and

G. One Recky .22 caliber revolver;

All of the firearms, except for the Davis Industries Pistol, were found in the

defendant's bedroom of the house.  The Davis Industries pistol was located in a holster in

the defendant's wheelchair. 

During the execution of the warrant, Thompson volunteered, "You can take all of

my guns away from me today, and tomorrow, I'll just go get some more.  I need to protect

myself."  He also told officers that the guns were his and that his son did not use or touch

them.  When the officers physically inspected one of the handguns for ammunition, the

defendant volunteered, "that one wasn't loaded, I thought it was, it's a good thing I didn't

grab that one when I needed it."
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The defendant was immediately thereafter arrested and taken to the Skagit County

Jail.

V. Evidentiary Issues

A. Official Court Records of the Defendant's Conviction 

The prosecution intends to offer an official court record demonstrating that

the defendant is a convicted felon prohibited from possessing a firearm; this document is

self-authenticating as an official government document under Federal Rules of Evidence

902(4) and 1005.  The government will not offer this document if the defendant agrees to

stipulate that he is a convicted felon.

B. Expert Testimony

The prosecution intends to offer the testimony of Special Agent Jonathan

Hansen from the Bureau of Alcohol, Tobacco, Firearms, and Explosives (ATF), that the

items seized from the defendant's residence were firearms as the term is defined in federal

law, and were manufactured outside of the state of Washington and therefore traveled

interstate or foreign commerce, or both.  Agent Hansen has over seventeen years of

experience with ATF and extensive training in firearm identification; he has also been

qualified to testify as an expert in numerous jurisdictions, including the Western District

of Washington.  The prosecution does not anticipate challenges to his expertise in this

area. 

C. Statements by Defendant

The prosecution will seek to admit the statements of the defendant, referred

to above, volunteered to police officers while they were executing the search warrant in

his home, including "that one wasn't loaded, I thought it was, it's a good thing I didn't

grab that one when I needed it" when Detective Steiner checked for ammunition in a .22

caliber revolver.  At the time the defendant made the latter statement, Detective Steiner

was in the process of routinely searching each firearm for ammunition and reporting the

result to another police officer. No officers were speaking to the defendant at the time he

made the statements.  Because the defendant was not being subjected to interrogation or
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any functional equivalent at the time he made these statements, they are admissible

against him even without a preceding Miranda warning.  See Rhode Island v. Innis,

446 U.S. 291, 300 (1980) ("Miranda safeguards come into play whenever a person in

custody is subjected to either express questioning or its functional equivalent."); United

States v. Stratton, 976 F.2d 739 (9th Cir. 1992) (finding that officer's comment "look

what I found" while examining defendant's gun was not functional equivalent of

interrogation).   

D. Defendant's Previous Conviction

The prosecution understands that the defendant seeks to introduce

testimony explaining his version of the events surrounding his relevant felony conviction

after a jury trial for assault in the third degree in 1998, arising from an assault on a police

officer.  Such testimony should be excluded as irrelevant.  Both the defendant and defense

witness Shawn Michaels are expected to offer testimony on this subject. The sole purpose

in offering such evidence is to support the defendant’s plea for jury nullification.

The only facts at issue in a trial on a 922(g)(1) charge are whether the defendant

has been convicted of a felony, and whether since that conviction he knowingly possessed

a firearm that had traveled in interstate commerce.  The circumstances leading to a felony

conviction do not make either of these elements any more or less likely.  The Ninth

Circuit has correctly noted that "the underlying facts of a prior conviction are completely

irrelevant under § 922(g)(1); the existence of the conviction itself is not."  United States v.

Barker, 1 F.3d 957, 959 (9th Cir. 1993). 

Although a defendant generally has substantial latitude in determining how to best

present his case, he may not introduce completely irrelevant evidence for the purpose of

conducting a mini-trial on the validity of his previous felony conviction.  See Zal v.

Steppe, 968 F.2d 924, 930 (9th Cir. 1992) (Trott, J., concurring) ("Neither a defendant nor

his attorney has a right to present evidence to a jury that is irrelevant to a legal defense to,

or an element of, the crime charged.  Verdicts must be based on the law and evidence, not

on jury nullification as urged by either litigant.").  A defendant's latitude in deciding how
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best to present his case does not extend to making a full-fledged argument for jury

nullification, the only ground for which is the alleged unfairness of his previous

conviction.  Hearing testimony regarding the circumstances leading up to the defendant’s

felony conviction in this case would be a waste of judicial resources and lead to

unnecessary confusion of the issues.  This waste of time and confusion will be

particularly pronounced if the prosecution feels compelled to call witnesses to rebut a

challenge to the legitimacy of the defendant’s prior felony conviction.

Moreover, in most instances, facts underlying a prior conviction are deemed to be

prejudicial to a defendant.  For that reason the prosecution in this case has offered to

stipulate to the defendant's status as a felon and does not seek to introduce the facts

underlying this conviction.  The defendant has declined that offer.  When a defendant

refuses to stipulate to his status as a felon, however, the Ninth Circuit has recognized that

the prejudice resulting from admission of his prior convictions is generally not considered

unfairly prejudicial.  See United States v. Lloyd, 981 F.2d 1071, 1072 (9th Cir. 1992). 

 E. Threats to the Defendant

The prosecution understands that the defendant will seek to admit the

testimony of two witnesses, again Shawn Michaels and Bryan Hinds, who it is said will

testify that the defendant has been threatened in the past and therefore feels justified in

keeping guns for his own protection.  This testimony should also be excluded as

irrelevant.  Although the justification defense is occasionally available to defendants in

felon in possession cases, courts should exclude testimony pertaining to justification

where the defendant's evidence is, as a matter of law, insufficient to make out a duress or

self-defense justification.  See United States v. Sahakian, 965 F.2d 740, 741 (9th Cir.

1992).  The Ninth Circuit has repeatedly noted that justification defenses are extremely

rare in felon in possession cases: 

The defense of necessity will rarely lie in felon-in-possession cases
unless the ex-felon, not being engaged in criminal activity, does nothing
more that grab a gun with which he or another is being threatened.  [O]nly
in the most extraordinary circumstances, where the defendant had sought
protection from the authorities without success, will the defense entitle the
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ex-felon to arm himself in advance of the crisis merely because he fears,
however seriously or reasonably, that he is in serious danger of deadly
harm. United States v. Wofford, 122 F.3d at 787, 791 (9th Cir. 1997) (citing
United States v. Perez, 86 F.3d 735 (7th Cir. 1996)). 

To be entitled to an instruction on justification, a defendant (preferably first

through an offer of proof made outside the presence of the jury), must prove four

elements: (1) that he was under unlawful and present threat of serious bodily injury;

(2) he did not recklessly place himself in a situation where he would be forced to engage

in criminal conduct; (3) he had no reasonable legal alternative; and (4) there was a direct

causal relationship between the criminal action and the avoidance of the threatened harm. 

See United States v. Gomez, 92 F.3d 770, 775 (9th Cir. 1996).  Unless the defendant can

offer evidence supporting all four of these claims, it is proper for the district court to

exclude evidence of a justification defense.  See Sahakian, 965 F.2d at 741.  The

defendant cannot satisfy any of the four prerequisites. 

 With regard to the first element, the defendant was not under present threat of

serious bodily injury.  In describing to federal officers the threatening activity they had

witnessed, neither  Michaels nor  Hinds described any activity occurring within the past

two years.  The Ninth Circuit has been clear that in order to create a justification defense

to a felon in possession charge, the threat must be imminent.  See Sahakian, 965 F.2d at

741 (holding that threat made thirty-six days earlier was not "present");  Wofford,

122 F.3d at 790 (finding ongoing threats of violence not "present" when most recent

specific threat was five months earlier).  A generalized fear stemming from threats and

conduct years earlier cannot give rise to a justification defense.  

With regard to the second element, Michaels told officers that the defendant often

adopts a belligerent attitude with both police officers and others in the neighborhood,

goading them into confrontations that end up resulting in danger.  This suggests that the

defendant invites some of the threatening situations he now says he perceives.

The third element can be satisfied only by evidence that the defendant attempted to

seek aid from law enforcement before engaging in the criminal act of obtaining a firearm. 
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See Wofford, 122 F.3d at 791 ("Our cases uniformly require the defendant to seek aid

from law enforcement before taking matters into his own hands.").  The prosecution is

unaware of any evidence to support this element.

With regard to the fourth element, it is very difficult to imagine a "direct causal

relationship" between each of the eight firearms possessed by the defendant and the threat

that he allegedly faced. 

A general feeling of insecurity or of being threatened cannot justify a prohibited

person's decision to possess eight guns and several hundred rounds of ammunition. 

Evidence of such threats should be excluded as irrelevant and confusing to the jury. 

VI. Miscellaneous Issues 

A. Courtroom Removal

The prosecution hopes and anticipates that the defendant will conduct

himself in an orderly manner throughout the trial.  Based on his behavior during previous

courtroom proceedings and over the telephone in his recent pre-trial conference, however,

it is reasonable to expect difficulties in this area.  If the defendant engages in disruptive

conduct, the court is not without the power to maintain control of the courtroom.

In Illinois v. Allen, the Supreme Court upheld the ability of a trial judge to remove

a defendant whose behavior renders trial unfeasible, saying:

a defendant can lose his right to be present at trial if, after he has been
warned by the judge that he will be removed if he continues his disruptive
behavior, he nevertheless insists on conducting himself in a manner so
disorderly, disruptive, and disrespectful of the court that his trial cannot be
carried on with him in the courtroom.  Once lost, the right to be present can,
of course, be reclaimed as soon as the defendant is willing to conduct
himself consistently with the decorum and respect inherent in the concept of
courts and judicial proceedings." 397 U.S. 337, 343 (1970). 

While the Court has made clear that a defendant always maintains the right to

re-enter the courtroom when prepared to conduct himself appropriately, it has also

emphasized that judges are granted substantial discretion in determining how best to

handle an unruly defendant.  Id. at 344; See also United States v. Kizer, 569 F.2d 504, 506

(9th Cir. 1978) (exclusion sustained where defendant interrupted prosecuting attorney's
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closing argument, demanded discharge of her attorney and new trial, continued to argue

with judge after motions were denied); United States v. Ives, 504 F.2d 935, 941 (9th Cir.

1974) (exclusion sustained where defendant refused to answer questions, argued with

judge, struck defense counsel, shouted from cell beneath courtroom, physically attacked

United States attorneys); Fed. R. Crim. P. 43(c)(1)(C) (defendant may be removed "when

the court warns the defendant that it will remove the defendant from the courtroom for

disruptive behavior, but the defendant persists in conduct that justifies removal from the

courtroom").

DATED this 1st day of July, 2009.

Respectfully submitted,

JEFFREY C. SULLIVAN
United States Attorney

 s/ William H. Redkey, Jr.          
WILLIAM H. REDKEY, JR.
Assistant United States Attorney
WA Bar # 7734
United States Attorney’s Office
700 Stewart Street, Suite 5220
Seattle, WA 98101-1271
Telephone: (206) 553-1206
Fax: (206) 553-4986
E-mail: william.redkey@usdoj.gov

Prepared with the assistance of law
clerk Annasara Purcell 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

TRIAL BRIEF/THOMPSON, SR. - 9

CR07-436MJP UNITED STA TES ATTO RNEY

700 Stewart Street, Suite 5220

Seattle, W ashington 98101-1271

(206) 553-7970

CERTIFICATE OF SERVICE

I hereby certify that on   July 1     , 2009, I electronically filed the foregoing with

the Clerk of Court using the CM/ECF system which will send notification of such filing

to the attorney of record for the defendant. 

s/ Cheryl E. Walkden                        
CHERYL E. WALKDEN
Paralegal Specialist
United States Attorney’s Office
700 Stewart Street, Suite 5220
Seattle, Washington 98101-1271
Phone:   (206) 553-1511
Fax:    (206) 553-0755
E-mail:  Cheryl.Walkden@usdoj.gov


